Charles Mix plan heads to ballot

MITCHELL (AP) - A proposal to increase the Charles Mix County Commission from three members to five has been certified for the November ballot, days after a federal judge approved a redistricting plan that grew out of a voting-rights lawsuit.

Auditor Chris Pazour said petitioners gathered more than the required 898 signatures by the deadline Monday.

Kenneth Nelson of Lake Andes said, "All the other counties have a five-member commission. We have the longest county - with that we should have representation. Both ends of our county don't have representation."

Last week, U.S. District Judge Lawrence Piersol approved a redistricting plan approved by the county commission that grew out of a lawsuit by the American Civil Liberties Union on behalf of several American Indians.  Piersol said the plan, which established a commissioner district with a majority of Indians, solves the problem of having too large a deviation in the populations of the three commissioner districts.
Piersol had ruled earlier that the previous districts were unconstitutional.

Commissioners redrew the district boundaries in November 2005. Sharon Drapeau, an Indian who was one of the plaintiffs in the ACLU lawsuit, won the Democratic primary in June and is unopposed for a seat on the commission.

In court filings, the lawyer representing Indians in the ACLU lawsuit said the petition drive for five commissioner districts is a transparent attempt to undermine Drapeau's power on the commission.

That is incorrect, said Ray Westendorf, the county sheriff and a Lake Andes resident who helped in the petition drive.  "We just started out with the wrong petitions," he said. "I started circulating it on the 8th of March - the last signature was done by the 29th of March.  "We then found out our petition wouldn't be accepted so we switched and that's how come it looks like it was done after (Drapeau) was filed to run."
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ACLU May Challenge Vote Charles Mix County Board Expansion Draws Fire


By: RANDY DOCKENDORF


LAKE ANDES -- Facing a May deadline, Charles Mix County officials are awaiting a consultant's information before redrawing boundaries for the County Commission that was expanded to five members by voters in last month's election. 

However, the American Civil Liberties Union (ACLU) has said it may seek to block the election result. The ACLU calls the expansion of the board an effort to dilute the American Indian vote and the influence of the newly-elected Indian on the current three-member County Commission. 

"We are considering all options, and (overturning the election) is one of them. We have not made any decisions on those lines," said ACLU lawyer Bryan Sells of Atlanta. 

Rapid City attorney Sara Frankenstein, representing Charles Mix County, questioned the effort.   "If the ACLU looks to block the five commission districts, that (expansion) is a decision the voters of the county made -- that's not a decision the county commission made," she said. "It's difficult for me to understand why the ACLU would continue to sue us for something the commission didn't have control over." 

The Charles Mix County voters' decision to expand the commission to five members came in the midst of another lawsuit which the ACLU brought after the 2000 census on behalf of four Yankton Sioux Tribe members. The lawsuit's supporters said no American Indian had ever been elected to the Charles Mix County Commission even though 30 percent of the county's population are Indians.   According to the Charles Mix County auditor's office, the county had 6,016 registered voters for the Nov. 7 general election and 6,047 as of Thursday afternoon. 

In response to the ACLU lawsuit, U.S. District Judge Lawrence Piersol approved a Charles Mix redistricting plan last year. The plan, which was proposed by the ACLU and selected by the commissioners after public hearings, included a commission district with an Indian majority. The new redistricting, adjusting for population, met federal voting requirements for equal representation. 

However, the ACLU has sought additional relief under the federal Voting Rights Act, including federal oversight of Charles Mix County elections until Jan. 1, 2013. The case remains pending before Piersol. 

Frankenstein said she's unsure how the change to five commissioners will affect the original lawsuit.   "I have never seen a case like this, in which the voters changed the number of commissioners while redistricting was in litigation," she said. "I have never seen it in South Dakota and anywhere else in the nation. This is new ground." 

Sells blasted the move to a five-man commission as a way of diluting the power of newly-elected commissioner Sharon Drapeau. The Indian woman won the Democratic primary for District I, which has the Indian majority, and ran unopposed in the November general election. 

District III commissioner Keith Mushitz ran unopposed for re-election in November and, like Drapeau will serve a four-year term through 2010. The District II commissioner, Carrol "Red" Allen, comes up for election in 2008, when the expanded board goes into effect. 

Sells contended the petition drive to create a five-member County Commission came in response to the ACLU lawsuit and the prospect of an Indian commissioner. He likened the expanded Charles Mix County commission to similar efforts involving blacks in the South during the 1950s and 1960s.   "We have not made any secret of the fact that (we believe) the expansion was done for discriminatory purposes," he said. "If the Indian vote on the Charles Mix County Commission is going from one out of three seats to one out of five, it feels like a step backward.   Supporters of the expansion were quoted as saying that the justification was that no one commissioner has too much power, which is a racial code word. It strikes me that it means, So the Indian commissioner doesn't have too much power.' ... The timing (of the commission expansion) strikes me as too coincidental." 

Frankenstein countered that Sells' allegations have no factual basis. Piersol's rulings have not found Charles Mix County guilty of racial discrimination under the Voting Rights Act, she said.   A five-member commission has been under consideration for years in Charles Mix County, she said.  The petition drive for a five-member commission was not a response to an Indian candidate, Frankenstein said. "The petitions to create five members were created and circulated before Sharon Drapeau even took out a petition to run," she said. 

The possibility of two Indian-majority districts on the larger commission would actually increase Indian representation at the county level, Frankenstein said. "Native Americans would have more power under the plan. They would have more strength under five (members)," she said. 

The two attorneys also disagreed on the meaning of news reports earlier this year of a petition effort to divide Charles Mix County in two parts. Under the proposal, the northwest part of the county would have separated from the racially-mixed rest of the county. 

"This bolsters my argument that this is discrimination," Sells said. "(The split) frankly would have been practically impossible to do in Charles Mix County. They couldn't secede, so they wanted to change the method of election." 

Frankenstein noted that news reports showed the idea of a divided county had little or no support, bolstering her argument the expanded County Commission is not driven by racial issues. 

"From what I read, no one was even willing to circulate the petitions. And they didn't come close to getting the needed signatures," she said. 

For now, Drapeau and Mushitz will begin their new terms in January and, like Allen, serve a full term as the five-member commission becomes reality, Frankenstein said. 

Under state law, the Charles Mix County Commission has 180 days after the votes are canvassed to redraw boundaries for the five commission districts, Frankenstein said. The county has hired a consultant to assist in drawing the boundaries, Frankenstein said. She declined to name the consultant. 

"We have hired an expert to come up with an equitable amount of people (per district), which is not an easy thing to do," she said. "We want to create the fairest plan to best maximize the Native American voting presence in the county. I would think the ACLU would want that, too."   Frankenstein anticipates the consultant will present options within the next two months, which she said the commissioners will consider in executive session because of the pending litigation.   "The expert will give us the facts of each plan, the pros and cons," she said. "It will be pretty evident to see what is available and what is not legal. The County Commission may want to come up with public hearings like we did before." 

The ACLU has not offered a redistricting plan for the five-member commission, Sells said.   "I have remained in contact with the four plaintiffs that we represent," he said. "I have not been asked by anyone to submit a plan. It's very unlikely the commission would ask us to submit a plan."
Charles Mix County Rights Lawsuit to go to Mediation
By Monica Wepking

October 10, 2007
Charles Mix County, according to States Attorney Scott Podhradsky, will enter into mediation with the American Civil Liberties Union (ACLU) to try to resolve a voting rights lawsuit.  The lawsuit filed by the ACLU against Charles Mix County is scheduled to go to trial on March 18, 2008.  The county is being sued to implement a three commissioner plan with one being of native majority.

Charles Mix County Attorney, Sara Frankenstein, indicated that she felt the lawsuit was moot because the three commissioner plan, with one being of native majority, was currently active.  

In June 2007 Charles Mix County voters approved a five commissioner district plan.  This new redistricting plan will be used for the 2008 and 2010 elections.  After the 2010 census, the county will be redistricted for the 2012 election.  ACLU attorney, Bryan Sells, has indicated that he may possibly bring a second lawsuit against the formation of the five-member board.

“Mediation has been scheduled in Sioux Falls for November 1 and 2, 2007; however, I hope we’ll have this settled before then.  We’ve thought all along that this is a case that should settle,” said Sells.

 Frankenstein has received a settlement proposal from the ACLU and she says the county has submitted a counter proposal.  “We’re now waiting for a response from the ACLU.  The main sticking point is that they want us to go back to a three commissioner district plan.  Can we legally do this?  I think we can’t.  It would be violating the will of the people,” said Frankenstein.
She too feels there’s a chance that this could be settled before the November scheduled mediation.
